
. . 
. . @) - - -·~-~ 

~e 0. Qegoire 

ATTORNEY; GE~~ ?F W~HINGTON 
1 .t.cotogy UtVlSlOl'l 

629 Woo<iliin~ Square Loop SE 4th Floor • Lacey WA 98503 

~gAd~ PO Box 4{)117 • Olympia WA 98504-0117 

Mr. Jackson C. Fox 
Regional Counsel 
EPA Region X 
1200 Sixth Avenue 
MS ORC·l58 
Seattle, WA 98101 

August 6, 1999 

RE: State Enforc~ent of Water~ Standards 

Dear Mr. Fox: 

You have requested. Jan explanation from tbis office regarding the sane's position on 

the following questioll! I 

I • 

Does the State of ~ashington have amhority .under stale law to enforce 

violations of state w:ater quality standards at IWQ4iederal dams located within 

the state ourside the ~onte:ct of an NPDES permit or section 40 l certification.? 

' 
. 

You bave requested~:this ~lanation in order to detemrlne whether section 313 of the 

Clem Water Act requires federal agencies to comply with Washington's water quality 

standards in the absence o: an NPDES pennit or a section 401 certification. As you know, 

section 313 of the Clean 'fN arer Act i'equires federal agencies to comply with state laws 

regarding water pollution~ the same extent as any nongovemmcttlll entityf.r 33 u.s.c. § 

1323(a). ; 
I 

As discussed beloJ, we believe the state does ·have the authority to independently 

enforce state water qua1itf. standards against non-federal dams located within the State of 

Washington outside the co~text of an NPDES pennit or 401 certification. 

RCW 90.48.080 Jakes it unlawful fur any person ~ discharge any organic . or 

inorganic matter th.a! shall cause or tend to came pollution of ~ of the State of 

Washington. Pollution is broadly defined to include any · 
i . 

Cont~minstion. or / other alteration of the physical, chemical or biologjcal 

properties, of any 1Vaters of the stJtt~ including change in tempernture, taste, 

color7 turbidity, or odor of the waters, or such discharge of any liquid, gaseo~ 

solid, radioactive, or other substance into any waters of the state as will or 1s 

likely to ereate a 1 nuisance or render such water3 harmful, detrimental or 
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itljurious to the pubh~ healtb, saf~ or welf8re, or to dOmestic, commercial, 
industrlal, agricUl'mral. reereadonal, or other lcgitimare beneficial uses, or to 
livestock, wild anim~s. bir~ fish or other aquatic Ufe. 

RCW 90.48 .. 020. 

Ecology has tbe ~ to issue enforcement ordm· whenever a person violates ar 
creates a substantial potential to violate the provisioas of cbapter 90.48 B..CW. R.CW 
90.48.120(1). In addition, EFology has the authority to assess civil peualties of$10,000 per. 
day per violation agaimt an~ petsOn who violates the provisions of R.C~ 90.48.080 or other 
sections of chapter 90.48 R.C!W'. R.CW 90.48.144. 

: .. 
As you are aware, th. State· of Washington. has promulgated water ~ standards 

pursuant to section 303(c) aflhe Clean Water Act. 33 U.S.C. § 1313(c). Ecology's Wlll:r 
quality stan.elarm, codified at chapter 173-201A WAC; are subject to EPA's zeview and 
8pprova1 and must satisfY the m;nimum requirements established at 40 CFR § 131.6. These 
minimum. requirements include use designatioos, water quality 'criteria to protect the · 
designated uses, and an anti.~cgradation policy. ld. Designated uses under Washington's 
water quality stan~ inchide fish migration, rearing, spawning and harvestiug. ~~ &g.. 

. WAC 113-201A-83()(l)(b)(lii). In addition. WasbiDgtoll's W8la' quality standards regulate 
pollutantS tiW ~R typicallyl ~iated with hydroelectric· ptOjeca See, e.g., WAC 173-. · 
201A-030(1Xc)(dt1 (~ total disselved gas); and WAC 173·201A..030(l)(c)fiV) 
(tegUlating temper;llle). F$illy, the stare's stmdards include specific water qua1itJ criteria 
for the Snake and Columbia Rivea. WAC 1 7).201A· 130(20), (21), (22) and (98). · 

I . 
A facility that viol~es WashingtOn's ~ qaality standards would also be in 

violation of RCW 90.43.08~-~ecause a violation of water quality standards M)Uld cause or 
tend. to cause poUution of wamrs of tbe state of WasbiDgtoo. Coasequemly, while it is DOC 
necessary far Ecology to ~ve a violation. of a water quality sam.dard in older to prove a 
Yiolation of RCW 90.48.080, a violadon of water quality standards would Clearly violate 
RCW 90.43.080 and wouta be subject to enforcement action under RCW 90.48.120 
(enforcement order) and R~.4U44 (civil peilall1). This would include the release of 
water from a hydroelectric · ·ry that violall:s Wasbington's water quality standaz:ds for 
t~perature or dissolved P.· Moreover. any person who reduces water quality below 1he 
state's water quality standirds and causes deatb. or injuey to fish, animaJs, vegetadon or other 
resources oftbe State is Uab~ fOr tesource damages to the state, a1fec:ted coUDties, aacl ciues. 
R.CW 90.48.142. i 

. The Pollution coaJ Hearings Board ("PCHBj has upheld ECology's liiJtborey to 
enfotee state water quality standards. The PCHB is a quasi-judicial tribunal specifically 
established to re'iew Ecology orders and penalties. RCW 43.21B.010, 43.21~.110. !Jl Tri
Star Marinew Inc. Y. Ecolo~· PCHB No. 91·249, the PCHB concluded that Tn-8tar VJ.olatecl 
state water quality standards !or cooper, lead, ~ aluminum, barium. iron. manganese and 
titanium by allowing sand b~ast grit to enter \vaters of the stara of WashingtOn. ld. at COL 
vm. The PCHB affirmed! Ecology's determiuad.on that Tri-Star's additian of.metals in 
violation of.the state's watetj quality standards rostituted a violation ofR.CW.90.48.010 and 
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afiitmed Ecoiogyl'J asses~ttt of an S3,000 civil peuaity for Tri..Star's violation of state 
water quality standards. Id. 8t COL VDI aDd X. In adclitiou, the attached leuen indicate dm 
Ecolo87 as well as federal aiul non-federal dam opemrcrs bavo recognized tbat hydrae1ectric 
facilities must comply with stare -water quality mndards. . · 

Attachment A is a De:cember 9, 1'97 leuer from EPA, W~ 1!K1 Oregon to the 
Army Corps ofEDgineen. 1Jhis letter ditect3 the Corps to make sttucanl improvemems and 
mQdify operations. ax fedezti ~ on the mainstem Columbia/Lower Snake Riv~ in order to 
comply with water quality standards. Attachment B is an April I, 1999 letter ttom Ecology 
·to the National Marine Fislierles Service. This letter grants a request by the Service: on · 
behalf of the fedetal govetmb.ent that Ecology approve a gas abatement and monitodDg plm 
in order for the Army CofPS! or Enpeen to meet .Washington's water quality srandardS for 
dissolved gas at the lower four Suake River and lower four Columbia Rivet dams. 
Attachment Cis an April 27~ 1999 letter from Ecology to. the Chelan Couaty PtJD. llDs 
letter grants a request by the PUD that Ecology approve a gas abatement and moaitorlng plan 
in order for the PUD to m~ Washmgtan's water quality Standards for dissolved gas at the 
PtJD's Rocky Reach and Rock Island dams. Taken together, me three attaclled letters 
demo~ that W~ and both federal. and non-federal dam operatorS have all 
recognized that hydroelec:tiic facilities DWSt comply wim Wasbingtcn's water quality 
standards. 

In conclusioa, it is otir opinion tbat chapter 90.48 RCW grants Ecology the authority 
to independeatly eDforce s~ water quality standards agaiDst DQ11•federal entities, includiag 
nim-federal hydroelecmc ¢.ojects, located within the swe. If you have any questicms 
regarding our opinion, please do not hesitate to call me. 
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